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ARGUMENT 
The brief submitted by Plaintiffs1 (Appellees') counsel repeatedly argues questions of fact 
that were before the Trial Court not germane to this appeal and in dispute. However, 
Defendants' appeal brief sets forth that the basis for this appeal is various errors of law 
committed by the Trial Court. The fundamental questions for this Court to decide are whether 
the Trial Court committed errors of law in holding Lynn Prothero in contempt of court and 
sentencing him to jail, in granting the Preliminary Injunction and in making it permanent. 
Counsel for Defendants presented these issues to this Court in his original brief. This Reply 
Brief will respond to the new matters raised by Plaintiffs' brief. 
POINT I 
This Interlocutory Appeal From Hie Findines 
And Order Of The Trial Court Was Timely Filed. 
Counsel for Plaintiffs in making his first argument in an unnumbered paragraph starting 
on page 21 of Plaintiffs' Brief urges that this appeal was not timely filed. In making that 
argument he chooses to ignore events and documents in the Trial Court Record well known to 
him. The record clearly discloses that Judge Tibbs did not rule on Defendants' timely objections 
to the Findings and Order which are the subject of this appeal until January 22, 1992. (Record, 
Transcript January 22, 1992, p. 4, line 10). Defendants' Petition for Permission to Appeal 
Interlocutory Order was filed in the Utah Supreme Court on February 11, 1992, thereby 
complying with the 20-day period specified under Rule 5(a) of the Utah Rules of Appellate 
Procedure. It was, in fact, counsel for Plaintiffs himself at that hearing on January 22, 1992, 
who reminded Judge Tibbs that Defendants' objections to the Findings and Order were pending 
before the Court and not yet ruled on. (Transcript, January 22, 1992, p. 13, lines 14, 15 and 
16). It was then that Judge Tibbs denied the objections Defendants had filed by ruling: " . . . 
My order stands." (Transcript, January 22, 1992, p. 4, line 10). This ruling started the time 
running for the Petition for Permission to Appeal Interlocutory Order. 
Counsel for Plaintiffs also chooses to ignore his own previous inappropriate and 
unexplained conduct by which, as the record shows, he submitted the proposed Findings and 
Order to Judge Tibbs more than three months after the July 31, 1991 hearing to which it applies 
and without giving Defendants' counsel an opportunity to respond. He deposited them in the 
mail addressed to Defendants on November 20, 1991 and Judge Tibbs signed them on November 
21, 1991. (Record, Findings and Order, p. 65-67 at 67 and 68). The proposed Findings and 
Order and the notice were served on Defendants' counsel on November 21, 1991. 
This was a violation of proper procedure. Rule 4-504(2) Utah Code of Judicial 
Administration provides: 
(2) Copies of the proposed findings, judgments, and orders shall 
be served upon opposing counsel before being presented to the 
court for signature unless the court otherwise orders. Notice of 
objections shall be submitted to the court and counsel within five 
days after service. (Emphasis added). 
Furthermore, the very notice which counsel for Plaintiffs sent with the proposed Findings 
and Order stated that they " . . . shall be entered as proposed unless you file objections thereto 
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within five (5) days of the receipt of this notice to you." (Record, Notice, p. 68). Nothing 
indicated they would be submitted to the Court before that time. Counsel for Defendants knew 
nothing of the early submission to the Court until the hearing on January 22, 1992. 
The record shows the undersigned attorney was new to the case (Record, Appearance of 
Counsel, p. 63), was not present at the July 31, 1991 hearing to which the proposed Findings 
and Order relate and had not yet been able to obtain from the court reporter a transcript of that 
hearing although it was ordered prior to the time when the proposed Findings and Order were 
served. (Record, Motion for Extension of Time to File Objections, p. 70, 71 and 72). Upon 
receipt of the proposed Findings and Order with the notice, counsel for Defendants submitted 
his Motion for Extension of Time to File Objections to Plaintiffs' Proposed Findings and Order 
by mailing it to the Court on November 22, 1991, the day after they were received. Counsel 
set forth therein the need for the transcript in order to prepare objections. (Record, Motion, p. 
70-71). The Clerk entered that motion in the court file on November 25, 1991, still within the 
5-day period. Defendants' motion was promptly made and it was filed within the 5 days 
provided by both Rule 4-504(2) and the notice Plaintiffs' counsel attached. 
Judge Tibbs later acted on Defendants' Motion to Extend the Time to Object to the 
Proposed Findings and Order on December 12, 1991 by granting a 30-day extension. (Record, 
Order, at p. 73). The original and copy of that Order was not then filed but was mailed to the 
office of the undersigned counsel after it was executed by the Trial Court. This was done so 
the undersigned counsel could prepare the Certificate of Mailing, file it with the clerk's office 
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and forward a copy to opposing counsel. (Record at 73, Order, and Record at 74, Mailing 
Certificate). Since the Order was served upon the office of Defendants' counsel by mail and 
filed by mail, the time for filing was extended to January 14, 1992 under Rule 6(e) of the Utah 
Rules of Civil Procedure. That Rule provides as follows: 
(e) Additional time after service by mail. Whenever a party has 
the right or is required to do some act or take some proceedings 
within a prescribed period after the service of a notice or other 
paper upon him and the notice or paper is served upon him by 
mail, 3 days shall be added to the prescribed period. 
Defendants' Objections to Plaintiffs' Proposed Findings and Order was mailed to the 
Court on January 13, 1992 and entered in the Court file on January 14, 1992, and therefore, 
complied with the Order and the Rule. (Record at 75, Defendants' Objections to Plaintiffs' 
Proposed Findings and Order). 
On January 23, 1992, the day after Judge Tibbs made his ruling on the Defendants' 
objections and because counsel learned the Judge had previously signed the Proposed Findings 
and Order before granting Defendants the extension of time to object, and without allowing the 
5-day notice time period in which to object, the undersigned counsel submitted to the Court two 
proposed orders, one denying Defendants' objections to the proposed Findings and Order and 
the other granting the objections. This was done in an effort to clarify the record. No action 
was taken on either of the said alternate orders so Defendants' Petition For Permission to Appeal 
Interlocutory Order was filed in this Court February 11, 1992. This Court later granted leave 
to file this appeal by its Order of April 13, 1992. 
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This sequence of events makes it clear that the Findings and Order of the trial court were 
not a final order until January 22, 1992, the date Judge Tibbs announced his ruling on 
Defendants' objections to the Findings and Order. (Record, Trial Setting, Transcript of 
Proceedings, Page 4, Line 10; Record at 90, Clerk Minute Entry; Exhibit "K"). The Petition 
for Interlocutory Appeal was filed February 11, 1992 within the 20-day period after the Judge's 
ruling as specified under Rule 5(a) of the Utah Rules of Appellate Procedure. 
POINT H 
The Trial Court Committed Error Of Law 
By Its Ruling On The Findings And Order. 
The second new matter raised by Plaintiffs' brief is set forth under the unnumbered 
paragraphs beginning on page 23 by which their counsel takes the position that this Court must 
view the Findings and Order in the light most favorable to the Trial Court. Plaintiffs' counsel 
is therefore urging this Court to apply as the standard for review on this appeal the rules relating 
to questions of fact. However, as stated in Defendants' original brief, the foundation of 
Defendants' appeal is not a challenge on issues of fact that can and should be determined at the 
trial on the merits. Rather, this appeal is because the Trial Court committed errors on the issues 
of law involved in the case which must be cured before trial. 
While it is true that there are underlying facts relating to the actions of Lynn Prothero 
on July 17, 1991 where he told Mr. Marvin Mayers not to cross his property, this appeal does 
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not raise as an issue of fact the testimony as to those events. Rather, Defendants' appeal brief 
makes it clear that the Judge made errors of law when he ruled: 
I find that they violated the Temporary Restraining Order by the 
actions on what Lynn Prothero did by his actions on July 17. I 
find him in contempt of court and sentence him to 30 days in jail. 
Record, Transcript of July 31, 1991, hearing on Motion for Preliminary Injunction, p. 122, lines 
16-19. 
There was no Temporary Restraining Order in effect on July 17, 1991. 
This Court can and should determine from the record and the Temporary Restraining Order 
itself as a matter of law whether the Temporary Restraining Order was extended beyond July 
8, 1991 at the hour of 11:14 a.m. That was the automatic time for its expiration as stated in 
its face. (Record, Temporary Restraining Order and Order, p. 29-31 at 31). The question as 
to whether or not there was any extension of the Temporary Restraining Order can again be 
determined by this Court as a matter of law by an examination of the record. As pointed out 
in Defendants' original brief, there was a stipulation for continuance of the hearing on Plaintiffs' 
Motion for Preliminary Injunction and an order thereon was entered but these documents clearly 
did not relate to the Temporary Restraining Order. They could not because they were done after 
the expiration of the Temporary Restraining Order. (Record, Stipulation for Continuance, p. 
37 and Order, p. 38). Defendants' original brief pointed out the details of the requirements of 
Rule 65A(b)(2) in order to extend a Temporary Restraining Order and that those requirements 
were not met in this case. 
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Additionally, it is a question of law whether the original Temporary Restraining Order 
complied with Rule 65A(b) of the Utah Rules of Civil Procedure as it applied on the effective 
date of that Temporary Restraining Order, namely, June 28, 1991. That Rule states that a 
Temporary Restraining Order "shall define the injury and state why it is irreparable". 
Defendants' brief previously pointed out it did not define the injury or state why it is irreparable. 
Plaintiffs cannot cure that defect by arguing disputed facts not germane to this appeal. It is an 
issue of law upon which the appellate court is free to render its own independent interpretation. 
It is another question of law as to whether there was evidence showing Plaintiffs had met 
the requirements of Rule 65(a)(e) Utah Code Ann, as it became effective September 1, 1991. 
The provisions of that Rule in effect when the Trial Court made its decisions on the Findings 
and Order, required among other things, a showing that the Plaintiffs will (1) suffer irreparable 
harm unless the injunction issues; (2) the threatened injury to the applicant outweighs the damage 
the Order would cause to Defendants; and (3) the injunction would not be adverse to the public 
interest. Defendants' original brief presented those matters as questions of law. Again, while 
there are underlying facts, Defendants' appeal brief asks this Court, upon review of the record, 




The Temporary Restraining Order And 
Preliminary Injunction Were Not Properly 
Issued By The Trial Court. 
Counsel for Plaintiffs under Point I of his brief argues that alleged facts set forth in the 
Affidavit of Marvin R. Mayers in support of the Temporary Restraining Order made it and the 
Preliminary Injunction necessary but that does not respond to the numerous legal issues raised 
and argued by Defendants' brief which are summarized as follows: 
1) The findings of contempt were invalid. 
2) There could be no contempt because the Temporary Restraining Order had 
expired before the alleged actions took place. 
3) The necessary elements for contempt were not met. 
4) Due process rights were violated. 
5) The making of the Temporary Restraining Order permanent was invalid. 
6) That the Findings and Order do not comply with Utah law, were not 
equitable and that any alleged damages were not irreparable as required 
by law for issuance of a preliminary injunction. 
Counsel for the water company asserts as a new matter that the Plaintiffs needed a 
preliminary injunction against the Protheros to protect them, again raising Plaintiffs' version of 
contested factual issues not germane to this appeal. Such arguments fail to respond to the 
Prothero's above listed issues raised in this appeal. It seems clear that the Preliminary 
Injunction should not have been made "permanent" before a trial of the case on the merits, that 
there was no showing of irreparable harm, no equitable weighing of the damage to the 
Defendants against damages to the applicant and no determination or allegation in relation to 
possible adverse effect on the public interest. 
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POINT IV 
Without A Showing Of Irreparable Damages 
The Trial Court Cannot Properly Issue A Preliminary 
Injunction Or A Temporary Restraining Order. 
Plaintiffs again argue under Point II of their brief on appeal that the "Temporary 
Restraining Order and Preliminary Injunction were necessary and properly issued by the trial 
court". (Brief of Appellees, Page 24). 
Once again, the supposed damages cited to by Plaintiffs in support of their proposition 
that the Temporary Restraining Order and Preliminary Injunction were properly issued illustrate 
clearly Defendants' position set forth in the original brief that all of the alleged damages are 
measurable in monetary terms, are clearly compensable and not therefore irreparable under Utah 
law. (Brief of Appellees, Page 27). 
POINT V 
The Finding Of Contempt And Jail Sentence 
Remain Valid Issues On Appeal. 
Plaintiffs' contention, set forth in the unnumbered paragraphs beginning on page 30 of 
their brief, that the issues of contempt of court and 30 day jail sentence are moot simply 
inaccurately represents the status of the record of the Trial Court proceedings. Defendants' 
Petition for Permission to Appeal Interlocutory Order was filed February 11, 1992, and was 
pending on March 30, 1992, when Judge Tibbs stated he would set aside any Order of Contempt 
(Record, Transcript of Proceedings, Objection to Findings, Page 38 at Lines 12 and 13). Judge 
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Tibbs in that hearing instructed counsel for the Plaintiffs to prepare an Order to modify their 
Findings and Order and to submit it to Defendants's counsel 5 days before sending it to the 
Judge. (Record, Transcript of Proceedings, Objection to Findings, Page 38, Lines 20 through 
24). The Court pointed out that months had elapsed before Mr. Berry had submitted the original 
Findings and Order to the Court and Mr. Berry responded that he would prepare them that very 
day, March 30, 1992. (Record, Transcript of Proceedings, Objection to Findings, Page 40, 
Lines 8 through 12). No such Order was ever submitted either to counsel for the Defendants 
or to the Court. Fourteen days later, this Court granted Defendants' Petition for Interlocutory 
Appeal on April 13, 1992, thus leaving the original erroneous Findings and Order in tact and 
unmodified. They remain in the record and are the latest Findings and Order executed by the 
Trial Court. The declared intent by the Court to withdraw the contempt order and injunction 
does not overcome the error of their entry or correct the record. 
Counsel for the Protheros had no choice but to appeal from the Trial Court record the 
way it stands with the finding of contempt and order for the 30-day jail sentence as the record 
shows them to be. 
In urging that the issue of contempt and jail sentence is moot, Mr. Berry cites Merhish 
v. H. A. Folsom & Assoc, 646 P.2d 731 (Utah 1982), for the proposition that this Court should 
not give advisory opinions and a moot order should not be left standing to affect subsequent 
proceedings or rights of the parties. Defendants agree with that proposition. The Order should 
be vacated. Mr. Berry and the Trial Judge have left the Findings and Order in place and;, 
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unmodified by any subsequent order. Defendants' rights are affected by the original Findings 
and Order remaining in place. The Findings and Order were erroneous and this Court should 
strike them down. 
POINT VI 
The Appeal Is Not Without Merit And 
And Appellees Are Not Entitled To Attorney's Fees. 
Appellants' Brief itself bears out that the issues on appeal are not frivolous. They are 
well grounded as shown by the record and warranted by existing law. Unless the errors of law 
made in the Findings and Order are reversed, Defendants cannot expect a fair trial. The original 
invalid Temporary Restraining Order has been made "permanent" by the Findings and Order of 
Judge Tibbs and still, among other things, prevents the Defendants from using their culinary and 
stock watering rights for their homes and property, which rights are a major issue to be 
determined at trial. Defendants are being damaged by enforcement of the Order. Defendants 
have nothing to gain by delay. Defendants' original brief points out the violation of important 
and constitutional rights that are involved in this case which should be decided by this Court. 
There is no basis for awarding Plaintiffs costs and attorney's fees on this appeal. 
CONCLUSIONS 
This Court should reverse and make void all of the Trial Court's Findings and Order. 
Respectfully submitted this day of September, 1992. 
A. Dean Jeffs 
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